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Pl aintiff,

V. : Court No. 03-00613

U S. CUSTOVS AND BORDER PROTECTI ON
DEPARTMENT OF HOVELAND SECURI TY,

Def endant .
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Opi ni on

[ Defendant's notion for summary
j udgnment granted; action dism ssed.]

Deci ded: Novenber 24, 2004

Sergio U. Retamal pro se.

Peter D. Keisler, Assistant Attorney GCeneral; Barbara S.
Wllianms, Attorney in Charge, International Trade Field Ofice
Commercial Litigation Branch, CGvil Dvision, U S. Departnent of
Justice (Harry A. Valetk); and Ofice of Associate Chief Counsel,
Cust ons and Border Protection, U S. Departnent of Homel and Security
(Christopher Merrill and Marc WMatthews), of counsel, for the
def endant .

AQUI LI NO, Judge: The Tariff Act of 1930, as anended
requires each person who has been granted a broker's license to
file with Custons on February 1 of every third year a report as to
(a) whether such person is actively engaged in business as a
custons broker; and (b) the nanme under, and the address at, which
such business is being transacted. 19 U S.C. 81641(g)(1). <. 19
C.F.R 8111.30(d) (2003):
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. . The report nust be acconpanied by the fee pre-
scribed in 8111.96(d) and nmust be addressed to the direc-
tor of the port through which the |icense was delivered
to the licensee . . .. A report received during the
nont h of February will be considered filed timely. No
formor particular format is required.

Subsection (2) of 1641(g) provides:

|f a person licensed under . . . this section fails
to file the required report by March 1 of the reporting
year, the license is suspended, and may be thereafter re-
voked subject to the follow ng procedures:
(A) [Custons] shall transmt witten
notice of suspension to the licensee no |ater
than March 31 of the reporting year.
(B) If the licensee files the required
report within 60 days of receipt of the [Cus-
tonms] notice, the |icense shall be reinstated.
(© In the event the required report is
not filed within the 60-day period, the I|i-
cense shall be revoked wi thout prejudice to
the filing of an application for a new Ii-
cense.
I
Cones now t he above-naned plaintiff pro se, conplaining
about revocation of his broker's license "by operation of |aw on
May 6, 2003", to quote a letter to himfromthe Custons Interim
Port Director, Los Angeles - Long Beach Seaport, returning there-
with on or about June 5, 2003 his "check . . . and Status Report
that was received on May 28, 2003," a copy of which conmunication
is appended to the conplaint. This pleading prays that the court
order the defendant to accept that report and requisite $100 fee

and that the revocati on be reversed.
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Such relief was not avail able upon attenpted appeal to

Custons headquarters in Washington, D.C. And its counsel have now
i nterposed a notion styled as one to dism ss pursuant to Court of
International Trade Rule 12(b)(5) "for lack of subject matter
jurisdiction and failure to state a clai mupon which relief can be
granted.” O course, a notion to dismss on the ground of |ack of
jurisdiction over the subject matter properly lies under Rule
12(b) (1). Moreover, the defendant has filed the certified
adm ni strative record, and Rule 12(b) states that, if

on a notion asserting the defense nunbered (5) to dism ss

for failure of the pleading to state a clai mupon which

relief can be granted, matters outside of the pleading

are presented to and not excluded by the court, the

notion shall be treated as one for summary judgnent and

di sposed of as provided in Rule 56, and all parties shall

be gi ven reasonabl e opportunity to present all material

made pertinent to such notion by Rule 56.
Subsection (h) of Rule 56 provides in turn that, upon any notion
for summary judgnent,

there shall be annexed to the notion a separate, short

and conci se statenent of the material facts as to which

t he noving party contends there i s no genui ne i ssue to be

tried.
Thi s counsel for the defendant have not done, nor does the filing

of an administrative record satisfy this requirenent."

! But see 19 U.S.C. 8§1641(e)(1):
In cases involving revocation . . . of a license
., [Custons] shall file in court the record upon
whi ch’ the decision or order conpl ai ned of was entered,
as provided in section 2635(d) of Title 28.
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A

Be this shortcomng as it may, the court reads plain-
tiff's holographic pleading in its nost favorable |ight. Anmong
other things, he avers that on April 30, 2003 he prepared his
triennial report, drew a check for $100, and gave them to his
assistant to mail to Custons; that on or about My 21st his
assistant informed himthat the report and fee had not, in fact,
been mailed; that on May 24, 2003 both were forwarded to Custons
via certified mail; that on May 28th he was infornmed via tel ephone
by the agency that his |icense had been [suspended? on March 7,
2003 and that a notice thereof had been sent on that date to his
"previous hone address" which he "did not receive . . . and U.S.
Custons confirmed that such letter had been returned to sender
unsi gned"?® that on June 23rd he filed a witten petition for ad-
mnistrative relief from the revocation, followed on August 20
2003 by a tel ephone plea to that effect, both of which were deni ed,
the latter upon a stated representation that "there was no recourse

4

available and . . . the decision was final."" Wereupon the plain-

tiff concludes that

this . . . is unfair, it conpletely denies due process,
and the puni shnment is disproportional to the injury that
US Custons . . . may suffer from such unintentiona
del ay.®

2 \Wile the conplaint states "revoked", defendant's Admi ni -
strative Record ("AR") confirnms "suspended” on March 7, 2003.
See Tab 4.

® Conpl aint, para. 9.

*1d., para. 13.

®1d., para. 15.
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What ever the intent, an axiom of this freedom| oving
nati on has been that you may delay, but tinme will not® and a maxi m
of its common |aw has been to aid the vigilant and not those who
slunber on their rights. Here, of course, any rights inplicated
are exclusively those that have been enacted by the sovereign.

Equity has no perm ssible role.

As a broker duly licensed by the governnment’, the plain-

tiff was subject to 19 C F.R 8111.30(a) (2003), to wt:

Change of address. When a broker changes his busi -
ness address, he nust immediately give witten notice of
his new address to each director of a port that is
affected by the change of address. |In addition, if an
i ndi vi dual broker is not actively engaged in transacting
busi ness as a broker and changes hi s non-busi ness mailing
address, he nust give witten notice of the new address
in the status report required by paragraph (d) of this
secti on.

Enphasi s added. Plaintiff's conplaint bears the address 2666 Der by
Drive, San Ranon, California 94583. Hs form Custons Brokers
Triennial Status Report [-] Individual, tinely dated February 1,
2000 and marked recorded by the Service on February 13th, listed
his mailing address as 2312 Canyon Village Crcle in San Ranon,
94583. See AR, Tab 3. That is where the Port Director sent on
March 7, 2003 per certified mail her witten notice of the

suspension of plaintiff's |license, which notice was returned by the

® See, e.qg., Poor Richard's Al manack, Poor Richard | nproved,
1758: Preface (including "The Way to Wealth"), Maxinms, avail able
at http://usinfo.state.gov/usal/infousal/facts/|oa/bfl1l758. htm

" See AR, Tab 1.
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Postal Service to the sender as uncl ai ned. See id., Tabs 4, 5.
Apparently, that is also the "old" address that the plaintiff
refers to in his nmenorandum in opposition to defendant’'s notion.
There is no indication when it became old. There is no indication
that he nade any attenpt after February 1, 2000 to notify Custons
of his changed | ocati on. | ndeed, the plaintiff argues in his
menor andum that his address "was not required to be updated nore
than every three years.” In sum then, the court cannot find that
the plaintiff was in conpliance with the primary dictate of 19
C.F.R 8111.30(a), supra. That is, there was no imedi ate witten
noti ce of the change given to Custons. Mreover, even if the court
were to credit plaintiff's interpretation of the additional
requi rement of that regulation, had he filed a tinely status report
in February 2003, as he did in February 1997% and again in February

2000, this action surely woul d not have reached the court's docket.

But it did as of August 27, 2003. The Cerk of Court's
| etter, acknow edgi ng recei pt on that date of plaintiff's conplaint
and filing fee, informs him that this type of case "nust be
coomenced . . . within 60 days after notice of the decision of
[Customs]." See 19 U.S.C. 81641(e)(1l); 28 U S.C. 82636(g). Both
statutes refer to 60 days after revocation within which to cone to
this Court of International Trade. The record in this matter

reflects that the date of revocati on was May 6, 2003. Conpare AR,

8 See id., Tab 2.
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Tab 4 with id., Tabs 7, 8. It also reflects receipt by the plain-
tiff of notice thereof on or about June 14, 2003. Conpare AR, Tab
8 with id., Tabs 9, 10. Hence, even if the plaintiff were to be
given the benefit of all doubts in this matter, this action is

still time-barred by the above-cited statutes of limtation.

I
In view of the foregoing, defendant's notion nust be
granted; summary judgnent will enter accordingly.
Deci ded: New York, New York
Novenber 24, 2004

Thomas J. Aquilino, Jr.
Judge




ERRATUM

Slip Op. 04-149 (Nov. 24, 2004)

Retamal v. U.S. Custons and Border Protection
Court No. 03-00613

Amrend the | ast sentence of part | (on page 7) to state:

"Be that as it was, even if the plaintiff were to be given the
benefit of all doubts in this matter, including a nore generous
period of limtation, this actionis still time-barred by operation

of the law, 19 U S.C. §1641(g)(2)."

Dat ed: New York, New York
February 7, 2005



